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PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS (APR 1989) FAR 52.232-5
(a) The Government shall pay the Contractor the contract price as provided in this contract.

(b) The Government shall make progress payments monthly as the work proceeds, or at more frequent
intervals as determined by the Contracting Officer, on estimates of work accomplished which meets the
standards of quality established under the contract, as approved by the Contracting Officer. The Contractor
shall furnish a breakdown of the total contract price showing the amount included therein for each principal
category of the work, which shall substantiate the payment amount requested in order to provide a basis for
determining progress payments, in such detail as requested by the Contracting Officer may authorize
material delivered on the site and preparatory work done to be taken into consideration. Material delivered to
the Contractor at locations other than the site may also be taken into consideration if:

(1) Consideration is specifically authorized by this contract; and

(2) The Contractor furnished satisfactory evidence that it has acquired title to such material and that
the material will be used to perform this contract.

(c) Along with each request for progress payments, the contractor shall furnish the following certification,
or payment shall not be made:

| hereby certify, to the best of my knowledge and belief, that:

(1) The amounts requested are only for performance in accordance with the specifications, terms,
and conditions of the contract;

(2) Payments to subcontractors and suppliers have been made from previous payments received
under the contract, and timely payments will be made from the proceeds of the payment covered by this
certification, in accordance with subcontract agreements and the requirements of Chapter 39 of Title 31,
United States Code; and

(3) This request for progress payments does not include any amounts that the prime contractor
intends to withhold or retain from a subcontractor or supplier in accordance with the terms and conditions of
the subcontract.

(Name)

(Title)

(Date)

Exhibit 8*2. Prompt Payment Act Amendments.
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FAR 52.232-5

(d) If the Contractor, after making a certified request for progress payments, discovers that a portion or
all of such request constitutes a payment for performance by the contractor that fails to conform to the
specifications, terms, and conditions of this contract (hereinafter referred to as the "unearned amount"), the
Contractor shall;

(1) Notify the Contracting Officer of such performance deficiency; and

(2) Be obligated to pay the Government an amount (computed by the Contracting Officer in the
manner provided in 31 U.S.C. 3903 (c)(1) equal to interest in the unearned amount from the date of receipt
of the unearned amount until:

(i) The date the Contractor notifies the Contracting Officer that the performance deficiency has
been corrected; or

(i) The date the Contractor reduces the amount of any subsequent certified request for progress
payments by an amount equal to the unearned amount.

(e) If the Contracting Officer finds that satisfactory progress was achieved during any period for which a
progress payment is to be made, the Contracting Officer shall authorize payment to be made in full.
However, if satisfactory progress has not been made, the Contracting Officer may retain a maximum of 10
percent of the amount of the payment until satisfactory progress is achieved. When the work is substantially
complete, the Contracting Officer may retain from previously withheld funds and future progress payments
that amount the Contracting Officer considers adequate for protection of the government and shall release to
the Contractor all the remaining withheld funds. Also, on completion and acceptance of each separate
building, public work or other division of the contract, payment shall be made for the completed work without
retention of a percentage.

(f) All material and work covered by progress payments made shall, at the time of payment, become the
sole property of the Government, but this shall not construed as:

(1) Relieving the Contractor from the sole responsibility for all material and work upon which
payments have been made or the restoration of any damaged work; or

(2) Waiving the right of the Government to require the fulfillment of all of the terms of the contract.
(9) In making these progress payments, the Government shall, upon request, reimburse the Contractor
for the amount of premiums paid for performance and payment bonds (including coinsurance and
reinsurance agreements, when applicable) after the Contractor has furnished evidence of full payment to the
surety. The retainage provisions in paragraph (e) of this clause shall not apply to that portion of progress
payments attributable to bond premiums.
(h) The Government shall pay the amount due the Contractor under this contract after:

(1) Completion and acceptance of all work; 2

Exhibit 8*2. Prompt Payment Act Amendments (Cont’d).
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FAR 52-232-5

(2) Presentation of a properly executed voucher; and

(3) Presentation of release of all claims against the Government arising by virtue of this contract,
other than claims, in stated amounts, that the Contractor has specifically excepted from the operation of the
release. A release may also be required of the assignee if the Contractor's claim to amounts payable under
this contract has been assigned under the Assignment of Claims Act of 1940 (31 U.S.C. 3727 and 41
U.S.C. 15).

(i) Notwithstanding any provision of this contract, progress payments shall not exceed 80 percent on
work accomplished on undefinitized contract actions. A "contract action" is any action resulting in a contract,
as defined in FAR Subpart 2.1, including contract modifications for additional supplies or services, but not
including contract modifications that are within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes clause, or funding and other administrative changes.

(End of Clause)

Exhibit 8*2. Prompt Payment Act Amendments (Cont’d).
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PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS (AUG 1993) FAR 52.232-27

Notwithstanding any other payment terms in this contract, the government will make invoice payments and
contract financing payments under the terms and conditions specified in this clause. Payment shall be
considered as being made on the day a check is dated or an electronic funds transfer is made. Definitions
of pertinent terms are set forth in 32.902. All days referred to in this clause are calendar days, unless
otherwise specified. The term "foreign vendor," means an incorporated concern not incorporated in the
United States or an unincorporated concern having its principal place of business outside the United States.

(a) Invoice Payments. (1) For purpose of this clause, there are several types of invoice payments, which
may occur under this contract, as follows:

(i) Progress payments, if provided for elsewhere in this contract, based on Contracting Officer approval
of the estimated amount and value of work or services performed, including payments for reaching
milestones in any project:

(A) The due date for making such payments shall be in 14 days after receipt of the payment requested
by the designated billing office. However, if the designated billing office fails to annotate the payment
request with the actual date of receipt, the payment due date shall be deemed to be the 14th day after the
date the Contractor's payment request is dated, provided a proper payment request is received and there is
no disagreement over quantity, quality, or Contractor compliance with contract requirements.

(B) The due date for payment of any amounts retained by the Contracting Officer in accordance with the
clause at 52.232-5, Payments Under Fixed-Price Construction Contracts, shall be as specified in the
contract or, if nit specified, 30 days after approval for release to the contractor by the Contracting Officer.

(ii) Final payments based on completion and acceptance of all work and presentation of release of all
claims against the Government arising by virtue of the contract, and payments for partial deliveries that have
been accepted by the government (e.g., each separate building, public work, or other division of the contract
for which the price is stated separately in the contract):

(A) The due date for making such payments shall be either the 30th day after receipt by the designated
billing office of a proper invoice from the Contractor, or the 30th day after Government acceptance of the
work or services completed by the Contractor, whichever is later. However, if the designated billing office
fails to annotate the invoice with the date of actual receipt, the invoice payment due date shall be deemed to
be the 30th day after the date the Contractor's invoice is dated, provided a proper invoice is received and
there is no disagreement over quantity, quality, or Contractor compliance with contract requirements.

(B) On a final invoice where the payment amount is subject to contract settlement actions (e.g., release
of claims), acceptance shall be deemed to have occurred in the effective date of the contract settlement.

Exhibit 8*3. Prompt Payment for Construction Contracts.
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FAR 52.232-27

(2) An invoice is the Contractor's bill or written request for payment under the contract for work services
performed to the designated billing office. A proper invoice must include the items listed in subdivisions
(a)(2)(i) through (a)(2)(ix) of this clause. If the invoice does not comply with these requirements, the
Contractor will be notified of the defect within 7 days after receipt of the invoice at the designated billing
office. Untimely notification will be taken into account the computation of any interest penalty owed the
Contractor the manner described in subparagraph (a)(4) of this clause:

(i) Name and address of the Contractor.

(i) Invoice date.

(iii) Contract number of other authorization for work or services performed (including order number and
contract line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., prompt payment discount terms).

(vi) Name and address of Contractor official to whom payment is to be sent (must be the same as that
in the contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number, and mailing address of person to be notified in event
of a defective invoice.

(viii) For payments described in subdivision (a)(1)(i) of this clause, substantiation if the amounts
requested and certification in accordance with the requirements of the clause at 52.232-5, Payments Under
Fixed-Price Construction Contracts.

(ix) Any other information or documentation required by the contract.

(3) An interest penalty shall be paid automatically by the designated payment office, without request form
the Contractor, if payment is not made by the due date and the conditions listed in subdivision (a)(3)(i)
through (a)(3)(iii) of this clause are met, if applicable. An interest penalty shall not be paid on contracts
awarded to foreign vendors outside the United States for work performed outside the United States.

(i) A proper invoice was received by the designated billing office.

(i) A receiving report or other Government documentation authorizing payment was processed and there
was no disagreement over quality. Contractor compliance with contract term or condition, or requested
progress payment amount.

Exhibit 8*3. Prompt Payment for Construction Contracts (Cont’d).
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FAR 52.232-27

(iii) In the case of a final notice for invoice for any balance of funds due the Contractor for work or
services performed, the amount was not subject to further contract settlement actions between the Government
and the Contractor.

(4) The interest penalty shall be at the rate established by the Secretary of the Treasury under section 12
of the Contract Disputes Act of 1978 (41 U.S.C. 611) that is in effect on the day after the due date, except where
the interest penalty is prescribed by other governmental authority. This rate is referred to as the "Re-negotiation
Board Interest Rate," and it is published in the Federal Register semiannually on or about January 1 and July 1.
The interest penalty shall accrue daily on the invoice payment amount approved by the Government and be
compounded in 30-day increments inclusive from the first day after the due date through the payment date. That
is, interest accrued at the end of any 30-day period will be added to the approved invoice payment amount and
be subject to interest penalties if not paid in the succeeding 30-day period. If the designated billing office failed
to notify the Contractor of a defective invoice within the periods prescribed in subparagraphs (a)(2) of this clause,
then the due date on the corrected invoice will be adjusted by subtracting the number of days taken beyond the
prescribed notification of defects period. Any interest penalty owed the Contractor will be based on this adjusted
due date. Adjustments will be made by the designated payment office for errors in calculating interest penalties,
if requested by the Contractor.

(i) For the sole purpose of computing an interest penalty that might be due the Contractor for payments
described in subdivision (a)(1)(ii) of this clause, Government acceptance or approval shall be deemed to have
occurred constructively on the 7th day after the Contractor has completed the work or services in accordance
with the terms and conditions of the contract. In the event that actual acceptance or approval occurs within the
constructive acceptance or approval period, the determination of an interest penalty shall be based on the actual
date of acceptance or approval. Constructive acceptance or constructive approval requirements do not apply if
there is a disagreement over quantity, quality, or Contractor compliance with a contract provision. These
requirements also do not compel Government officials to accept work or services, approve Contract estimates,
perform contract administration functions, or make payment prior to fulfilling their responsibilities.

(ii) The following periods of time will not be included in the determination of an interest penalty:

(A) The period taken to notify the Contractor of defects in invoices submitted to the government, but this
may not exceed 7 days.

(B) The period between the defects notice and resubmission of the corrected invoice by the Contractor.

(iii) Interest penalties will not continue to accrue after the filing of a claim for such penalties under the
clause at 52.233-1, Disputes, or for more than 1 year. Interest penalties of less than $1.00 need not be paid.

Exhibit 8*3. Prompt Payment for Construction Contracts (Cont’d).
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FAR 52.232-27

(iv) Interest penalties are not required on payment delays due to disagreement between the Government
and Contractor over the payment amount or other issues involving contract compliance, or on amounts
temporarily withheld or retained in accordance with the terms of the contract. Claims involving disputes, and any
interest that may be payable, will be resolved in accordance with the clause at 52.233-, Disputes.

(5) An interest penalty shall also be paid automatically by the designated payment office, without request
from the Contractor, if a discount for prompt payment is taken improperly. The interest penalty will be calculated
on the amount of discount taken for the period beginning with the first day after the end of the discount period
through the date when the Contractor is paid.

(6) If this contract was awarded in or after October 1, 1989, a penalty amount, calculated in accordance
with regulations issued by the Office of Management and Budget, shall be paid in addition to the interest penalty
amount if the Contractor--

(i) Is owed an interest penalty;
(i) Is not paid the interest penalty within 10 days after the date the invoice amount is paid; and

(iif) Makes a written demand, not later than 40 days after the date the invoice amount is paid, that the
agency pays such a penalty.

(b) Contract Financing Payments. (1) for purpose of this clause, if applicable, "contract financing
payments" means a Government disbursement of monies to a Contractor under a contract clause or other
authorization prior to acceptance of supplies or services by the Government, other than progress payments
based on estimates of amount and value of work performed. Contract financing payments include advance
payments and interim payments under cost-type contracts.

(2) If this contract provides for contract financing, requests for payment shall be submitted to the
designated billing office as specified in this contract or as directed by the Contracting Officer. Contract financing
payments shall be made on the 30th day after receipt of a proper contract financing request by the designated
billing office. In the event that an audit or other review of a specific financing request is required to ensure
compliance with the terms and conditions of the contract, the designated payment office is not compelled to
make payments, loans, or other arrangements that do not involve recurrent submission of contract financing
requests, payment shall be made in accordance with the corresponding contract terms or as directed by the
Contracting Officer. Contract financing payments shall not be assessed an interest penalty for payment delays.

(c) The Contractor shall include in each subcontract for property or services (including a material
supplier) for the purpose or services (including a material supplier) for the purpose of performing this contract,
the following:

Exhibit 8*3. Prompt Payment for Construction Contracts (Cont’d).
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(1) A payment clause which obligates the Contractor to pay the subcontractor for satisfactory perfor-
mance under its subcontract not alter than 7 days from receipt of payment out of such amounts as are paid
to the Contractor under the Contract.

(2) An interest penalty clause obligates the Contractor to pay to the subcontractor an interest penalty for
each payment not more in accordance with the payment clause--

(i) For the period beginning on the day after the required payment date and ending on the date on which
payment of the amount due is made; and

(i) Computed at the rate of interest established by the Secretary of the treasury, and published in the
federal Register, for interest payments under section 12 of the Contract Disputes Act of 1978 (41 U.S.C.
611) in effect at the time the contractor accrues the obligations to pay an interest penalty.

(3) A clause requiring each subcontractor to include a payment clause and an interest penalty clause
confirming to the standards set forth in subparagraphs (c)(1) and (c)(2) of this clause in each of its
subcontractors, and to require each of its subcontractors to include such clauses in their subcontracts with
each lower-tier subcontractor or supplier.

(d) The clauses required by paragraph (c) of this clause shall not be constructed to impair the right of
Contractor or a subcontractor at any tier to negotiate, and to include in their subcontract, provisions which--

(1) Permit the Contractor of a subcontractor to retain (without cause) a specified percentage of each
progress payment otherwise due to a subcontractor for satisfactory performance under the subcontract
without incurring any obligation to pay a late payment interest penalty, in accordance with terms and
conditions agreed to by the parties to the subcontract, giving such recognition as the parties deem
appropriate to the ability of a subcontractor to furnish a performance bond and a payment bond.

(2) Permit the Contractor or subcontractor to make determination that part or all of the subcontractor's
request for payment may be withheld in accordance with the subcontract agreement; and

(3) Permit such withholding without incurring any obligation to pay a late payment penalty if--

(i) A notice conforming to the standards of paragraph (g) of this clause has been previously furnished to
the subcontractor, and

(ii) A copy of any notice issued by a contractor pursuant to subdivision (d)(3)(i) of this clause has been
furnished to the Contracting Officer.

(e) If a Contractor, after making a request for payment to the Government but before making a payment
to a subcontractor for the subcontractor’s performance covered by the payment request,
5

Exhibit 8*3. Prompt Payment for Construction Contracts (Cont’d).
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FAR 52.232-27

discovers that all or a portion of the payment otherwise due such subcontractor is subject to withholding from the
subcontractor in accordance with the subcontract agreement, then the Contractor shall--

(1) Furnish to the subcontractor a notice conforming to the standards of paragraph (g) of this clause as
soon as practicable upon ascertaining the cause giving rise to a withholding, but prior to the due date for
subcontractor payment;

(2) Furnish to the Contracting Officer, as soon as practicable, a copy of the notice furnished to the
subcontractor pursuant to subparagraph (e)(1) of this clause;

(3) Reduce the subcontractor's progress payment by an amount not to exceed the amount specified in
the notice of withholding furnished under subparagraph (e)(1) of this clause;

(4) Pay the subcontractor as soon as practicable after the correction of the identified subcontract
performance deficiency,

(i) Make such payment within--

(A) Seven days after correction of the identified subcontract performance deficiency (unless the funds
therefore must be recovered from the Government because of a reduction under subdivision (e)(5)(i) of this
clause; or

(B) Seven days after the Contractor recovers such funds from the Government; or

(1) Incur an obligation to pay a late payment interest penalty computed at the rate of interest established
by the Secretary of Treasury, and published in the Federal Register, for interest payments under section 12 of
the contracts Disputes Act of 1978 (41 U.S.C. 611) in effect at the time the Contractor accrues the obligation to
pay an interest penalty;

(5) Notify the Contracting Officer upon--

(i) Reduction of the amount of any subsequent certified application for payment; or

(i) Payment to the subcontractor of any withheld amounts of a progress payment,

(A) The amounts withheld under subparagraph (e)(1) of this clause; and

(B) The dates that such withholding began and ended; and

(6) Be obligated to pay to the Government an amount equal to interest in the withheld payments
(computed in the manner provided in 31 U.S.C 3903 (c)(1), from the 8th day after receipt of the withheld

amounts from the Government until--
6
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FAR 52.232-27
(i) The day the identified subcontractor performance deficiency is corrected; or
(ii) The date that any subsequent payment is reduced under subdivision (e)(5)(i) of this clause.

(f) (1) If a Contractor, after making payment to a first-tier subcontractor, receives from a supplier or
subcontractor of the first-tier subcontractor (hereafter referred to as a "second-tier subcontractor") a written
notice in accordance with section 2 of the Act of August 24, 1935 (40 U.S.C. 270b, Miller Act), asserting a
deficiency in such first-tier subcontractor's performance under the contract for which the Contractor may be
ultimately liable, and the contractor determines that all or a portion of future payments otherwise due such first-
tier subcontractor agreement, then the Contractor may, without incurring an obligation to pay an interest penalty
under subparagraph (e)(6) of this clause--

(i) Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph (g) of this
clause as soon as practicable upon making such determination; and

(i) Withhold from the first-tier subcontractor's next available progress payment or payments an amount
not to exceed the amount specified in the notice of withholding furnished under subdivision (f)(1)(i) of this clause.

(2) As soon as practicable, but not later 7 days after receipt of satisfactory written notification that the
identified subcontract performance deficiency has been corrected, the Contractor shall pay the amount withheld
under subdivision (f)(1)(ii) of this clause to such first-tier subcontractor, or shall incur an obligation to pay a late
payment interest penalty to such first-tier subcontractor computed at the rate of interest established by the
Secretary of the Treasury, and published in the federal Register, for interest payments under section 12 of the
Contracts Disputes Act of 1978 (41 U.S.C 611) in effect at the time the Contractor accrues the obligation to pay
an interest penalty.

(g) A written notice of any withholding shall be issued to a subcontractor (with a copy to the Contracting
Officer of any such notice issued by the Contractor), specifying--

(1) The amount to be withheld;
(2) The specific causes for withholding under the terms of the subcontract; and

(3) The remedial actions to be taken by the subcontractor in order to receive payment of the amounts
withheld.

(h) The Contractor may not request payment from the Government of any amount withheld or retained in
accordance with paragraph (d) of this clause until such time as the Contractor has determined and certified to
the Contracting Officer that the subcontractor is entitled to the payment of such amount.

Exhibit 8*3. Prompt Payment for Construction Contracts (Cont’d).
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FAR 52.232-27

(i) A dispute between the Contractor and subcontractor relating to the amount or entitlement of a
subcontractor to a payment or a late payment interest penalty under a clause included in the subcontract
pursuant to paragraph (c) of this clause does not constitute a dispute to which the United States is a party. The
United States may not be interpleaded in any judicial or administrative proceeding involving such a dispute.

(j) Except as provided in paragraph (i) of this clause, this clause shall not limit or impair any contractual,
administrative, or judicial remedies otherwise available to the Contractor or a subcontractor in the event of a
dispute involving late payment or nonpayment by the Contractor or deficient subcontract performance or
nonperformance by a subcontractor.

(k) The contractor's obligation to pay an interest penalty to a subcontractor pursuant to the clauses
included in a subcontract under paragraph (c) of this clause shall not be construed to be an obligation of the
United States for such interest penalty. A cost reimbursement claim may not include any amount for
reimbursement of such interest penalty.

(End of Clause)
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